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§650.1 Scope of part.

This part contains the policies, pro-
cedures, and clauses that govern allo-
cation of rights to inventions made in
performance of NSF-assisted research.
It applies to all current and future
funding agreements entered into by the
Foundation that relate to performance
of scientific or engineering research.
As stated in the NSF Acquisition Regu-
lation (chapter 25 of title 48 of the Code
of Federal Regulations), this part ap-
plies to contracts as well as to grants
and cooperative agreements.

§650.2 National Science Foundation
patent policy.

As authorized by the National
Science Board at its 230th meeting, Oc-
tober 15-16, 1981, the Director of the
National Science Foundation has
adopted the following statement of
NSF patent policy.

(a) In accordance with the Bayh-Dole
Act and the Presidential Memorandum
entitled ““Government Patent Policy”
issued February 18, 1983, the Founda-
tion will use the Patent Rights clause
prescribed by the Department of Com-
merce in all its funding agreements for
the performance of experimental, de-
velopmental, or research work, includ-
ing awards made to foreign entities,
unless the Foundation determines that
some other provision would better
serve the purposes of that Act or the
interests of the United States and the
general public.

(b) In funding agreements covered by
a treaty or agreement that provides
that an international organization or
foreign government, research institute,
or inventor will own or share patent
rights, the Foundation will acquire
such patent rights as are necessary to
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comply with the applicable treaty or
agreement.

(c) If an awardee elects not to retain
rights to an invention, the Foundation
will allow the inventor to retain the
principal patent rights unless the
awardee, or the inventor’s employer if
other than the awardee, shows that it
would be harmed by that action.

(d) The Foundation will normally
allow any patent rights not wanted by
the awardee or inventor to be dedicated
to the public through publication in
scientific journals or as a statutory in-
vention registration. However, if an-
other Federal agency is known to be
interested in the relevant technology,
the Foundation may give it an oppor-
tunity to review and patent the inven-
tion so long as that does not inhibit
the dissemination of the research re-
sults to the scientific community.

§650.3 Source of authority.

(a) 35 U.S.C. 200-212, commonly called
the Bayh-Dole Act, as amended by title
V of Public Law 98-620 (98 stat. 3335,
3364). That law controls the allocation
of rights to inventions made by em-
ployees of small business firms and do-
mestic nonprofit organizations, includ-
ing universities, during federally-sup-
ported experimentation, research, or
development. Government-wide imple-
menting regulations are contained in
part 401 of title 37 of the Code of Fed-
eral Regulations.

(b) Section 11(e) of the National
Science Foundation Act of 1950, as
amended, (42 U.S.C. 1870(e)) provides
that the Foundation shall have the au-
thority to do all things necessary to
carry out the provisions of this Act, in-
cluding, but without being Ilimited
thereto, the authority—to acquire by
purchase, lease, loan, gift, or con-
demnation, and to hold and dispose of
by grant, sale, lease, or loan, real and
personal property of all kinds nec-
essary for, or resulting from, the exer-
cise of authority granted by this Act.

(c) Section 12 of the NSF Act (42
U.S.C. 1871) provides that each contract
or other arrangement executed pursu-
ant to this Act which relates to sci-
entific research shall contain provi-
sions governing the disposition of in-
ventions produced thereunder in a
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manner calculated to protect the pub-
lic interest and the equities of the indi-
vidual or organization with which the
contract or other arrangement is exe-
cuted.

(d) The Presidential Memorandum
entitled “Government Patent Policy”
issued February 18, 1983, directs Fed-
eral agencies, to the extent permitted
by law, to apply to all research per-
formers the policies of the Bayh-Dole
Act. Under the provisions of the Na-
tional Science Foundation Act quoted
above, the Foundation is permitted to
apply the Bayh-Dole policies without
restriction.

§650.4 Standard patent rights clause.

(@) The following Patent Rights
clause will be used in every funding
agreement awarded by the Foundation
that relates to scientific or engineering
research unless a special patent clause
has been negotiated (see §650.5).

PATENT RIGHTS (SEPTEMBER, 1997)

(a) Definitions—(1) Invention means any in-
vention or discovery which is or may be pat-
entable or otherwise protectable under title
35 of the United States Code, to any novel
variety of plant which is or may be protected
under the Plant Variety Protection Act (7
U.S.C. 2321 et seq.).

(2) Subject invention means any invention of
the grantee conceived or first actually re-
duced to practice in the performance of work
under this grant, provided that in the case of
a variety of plant, the date of determination
(as defined in section 41(d) of the Plant Vari-
ety Protection Act (7 U.S.C. 2401(d)) must
also occur during the period of grant per-
formance.

(3) Practical application means to manufac-
ture in the case of a composition or product,
to practice in the case of a process or meth-
od, or to operate in the case of a machine or
system; and, in each case, under such condi-
tions as to establish that the invention is
being utilized and that its benefits are to the
extent permitted by law or Government reg-
ulations available to the public on reason-
able terms.

(4) Made when used in relation to any in-
vention means the conception or first actual
reduction to practice of such invention.

(5) Small business firm means a domestic
small business concern as defined at section
2 of Public Law 85-536 (15 U.S.C. 632) and im-
plementing regulations of the Administrator
of the Small Business Administration. For
the purpose of this Patents Rights clause,
the size standard for small business concerns
involved in Government procurement and
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subcontracting at 13 CFR 121.3-8 and 13 CFR
121.3-12, respectively, will be used.

(6) Nonprofit organization means a domestic
university or other institution of higher edu-
cation or an organization of the type de-
scribed in section 501(c)(3) of the Internal
Revenue Code of 1954 (26 U.S.C. 501(c)) and
exempt from taxation under section 501(a) of
the Internal Revenue Code (26 U.S.C. 501(a))
or any domestic nonprofit scientific or edu-
cational organization qualified under a State
nonprofit organization statute.

(b) Allocation of Principal Rights. The grant-
ee may retain the entire right, title, and in-
terest throughout the world to each subject
invention subject to the provisions of this
Patents Rights clause and 35 U.S.C. 203. With
respect to any subject invention in which the
grantee retains title, the Federal Govern-
ment shall have a nonexclusive, nontransfer-
able, irrevocable, paid-up license to practice
or have practiced for or on behalf of the
United States the subject invention through-
out the world. If the award indicates it is
subject to an identified international agree-
ment or treaty, the National Science Foun-
dation (NSF) also has the right to direct the
grantee to convey to any foreign participant
such patent rights to subject inventions as
are required to comply with that agreement
or treaty.

(c) Invention Disclosure, Election of Title and
Filing of Patent Applications by Grantee. (1)
The grantee will disclose each subject inven-
tion to NSF within two months after the in-
ventor discloses it in writing to grantee per-
sonnel responsible for the administration of
patent matters. The disclosure to NSF shall
be in the form of a written report and shall
identify the grant under which the invention
was made and the inventor(s). It shall be suf-
ficiently complete in technical detail to con-
vey a clear understanding of the nature, pur-
pose, operation, and, to the extent known,
the physical, chemical, biological or elec-
trical characteristics of the invention. The
disclosure shall also identify any publica-
tion, on sale or public use of the invention
and whether a manuscript describing the in-
vention has been submitted for publication
and, if so, whether it has been accepted for
publication at the time of disclosure. In ad-
dition, after disclosure to NSF, the grantee
will promptly notify NSF of the acceptance
of any manuscript describing the invention
for publication or of any on sale or public
use planned by the grantee.

(2) The grantee will elect in writing wheth-
er or not to retain title to any such inven-
tion by notifying NSF within two years of
disclosure to NSF. However, in any case
where publication, on sale, or public use has
initiated the one year statutory period
wherein valid patent protection can still be
obtained in the United States, the period for
election of title may be shortened by NSF to
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